This paper examines media publicity surrounding the case of Li Ning-a 34-year-old native of Nanjing City, Jiangsu Province, who made legal history in the People's Republic of China (PRC) on 17 October 2004 when he was sentenced to eight years jail and fined 60,000 yuan for organizing male-male prostitution services in a recreational business enterprise. Reputedly the first conviction of its kind, the case proved to be controversial for three main reasons. First, it prompted legal debate over the nature of China's recent shift to a 'rule of law' and associated conceptions of due legal process, and individual and sexual rights. Second, it intimated that homosocial prostitution-male-male prostitution in which neither participant may self-identify as homosexual-is an integral but frequently neglected component of China's burgeoning, albeit banned, sex industry. Finally, it raised questions regarding the perceived appropriate parameters of same-sex sexual conduct in a country facing rapidly increasing rates of HIV/AIDS infection.
Queering Queer Theory: Debating Male-Male Prostitution in the Chinese Media
In an article entitled 'Talking sex', Dennis Altman (2000: 176) contends that the problem with queer theory is that it has failed to imagine itself outside of the 'Iron Triangle of London, Paris and New York'. The 'development of genuinely new regimes of sexuality and gender', he continues, 'seems more likely to emerge from Rio, Manila and Soweto than the hyperacademized hothouses of western theory' (ibid.). Putting Altman's utopian gesture to some better and future sexuality aside, the point to note is that scholars have queried the queer tendency to mobilize an idealized image of 'the West' as a yardstick by which to measure the perceived progress or failings of gay and lesbian cultures around the globe (Chu 2003: 194-99) . As Grewal and Kaplan (2001: 669) explain, metropolitan studies of sexuality in non-western contexts have tended to reproduce the tradition/modernity divide by reifying Euramerica as the site of the modern, and hence of progressive social movements, while other parts of the world are presumed to be traditional and oppressive, especially with regards to sex and sexuality. Such studies have thus failed to consider how different nation-states, forms of governmentality, economic formations, and consumer cultures, produce and uphold diverse sexual subjectivities and communities in an increasingly globalized world (ibid: 669-70).
The tendency of metropolitan studies of sexuality to reify Euramerica as a unified site of 'modern freedoms' owes much to the apparent and perceived lack of sexual rights in many developing countries. The NGOization of social movements-in 'the form of the emergence of global feminism as a policy and activist area'; struggles by gay, lesbian and other activists; and the imperatives of HIV/AIDS prevention programs-has seen the extension of Western liberal conceptions of human rights to the rest of the world (ibid: 665). Although some postcolonial and queer theorists have criticized the neo-colonialist implications of this particular form of globalization, for valorizing Western-style sexual liberation as the 'the only possible progressive trajectory', and for constructing universal and potentially oppressive Feminist and Gay subjects (Altman 2000: 174) , such criticisms tend ultimately to be rejected on the grounds that they sound too close to arguments against a universal respect for human rights and therefore offer support to traditional and repressive regimes (ibid.).
The People's Republic of China (PRC) is an oft-cited example of a country that is allegedly traditional and repressive vis-à-vis the governmental regulation of sexuality, especially homosexuality. Fran Martin (2000: 81) , for example, begins her discussion of the emergence of a queer counterpublic in Taipei by stating that the 'official treatment of "homosexuality" (tongxinglian) in 1990s Taiwan presents a marked contrast to its representation in other states within the region', such as the PRC and Singapore. In contrast to Taiwan's 'official' if apparently still belated 'embrace of liberal sexual politics', Martin suggests that mainland China is characterized by 'official homophobia' and a failure to recognize what are construed as the natural rights of sexual minorities (ibid: 81, 84) . Wan Yanhai (1997) , a Chinese activist for gay rights, similarly maintains that the PRC is a Party-police-state that refuses to recognize the rights of gays and other sexual minorities, including their assumed right to consume and provide commercial sexual services. This paper questions these claims and contributes to the task of thinking about issues of sex and sexuality transnationally with reference to the case of Li Ning-a 34-year-old native of Nanjing City, Jiangsu Province, who made legal history in the PRC on 17 October 2004 when he was sentenced to eight years jail and fined 60,000 yuan for organizing male-male prostitution services in a recreational business enterprise (Fu 2004; Xiao and Qin 2004) . Reputedly the first conviction of its kind, the case attracted national and international media coverage and was nominated as one of 'China's 10 biggest legal cases in 2004' (Zhang Ning 2005) . 1 The case attracted widespread controversy for three reasons. First, it prompted legal debate over the nature of China's recent shift to a 'rule of law' and associated conceptions of due legal process, and individual and sexual rights (Guo Xiaofei 2004) . Second, it intimated that homosocial prostitution-male-male prostitution in which neither participant may self-identify as homosexual-is an integral but frequently neglected component of China's burgeoning, albeit banned, sex industry (Xiao and Qin 2004) . Finally, it raised questions regarding the perceived appropriate parameters of same-sex sexual conduct in a country facing rapidly increasing rates of HIV/AIDS infection (Guo Xiaofei 2004; Lü Fuming 2004 ). An examination of media coverage of these concerns suggests that accusations of official homophobia in the PRC are overstated.
They elide the specificity of debates on homosexuality in present-day China due to their overarching concern with Western understandings of sexuality as constitutive of selfhood and (right-ful) socio-political identity.
Contextualizing media coverage of China's first same-sex prostitution case
The act of organizing, inducing, introducing, facilitating, or forcing, another person to engage in prostitution is a criminal offence in China, punishable by up to five or up to ten years imprisonment with the possible addition of a fine, according to the PRC's first criminal code, promulgated on 1 January 1980 , and the revised 1997 Criminal Law of the PRC (see Articles 358-9). First-party participation in the prostitution transaction is not criminalized; but engagement in the prostitution transaction is banned as constituting a social harm and a violation of the rights of 'woman-as-person', punishable by a maximum of 15 days detention for investigation and the possible addition of a fine; and, in more serious cases, by between six months and two years detention for reform through education and/or labour with the possible addition of a fine, according to the Chinese system of administrative sanctions (Quanguo renda changweihui, xingfashi bianzhu, fazhi gongzuo weiyuanhui 1991). The Chinese system of administrative sanctions came into being during the Maoist period , when the legal system fell into disrepute as a tool of class-based oppression. It is now used, and not without criticism, alongside the formal legal system to police the activities of those who are deemed to have committed social offences, but whose criminal liability is not deemed sufficient to bring them before the courts (Starr 2001: 204-19) . This means that the vast majority of prostitutionrelated offences, i.e., the processes of investigating, determining guilt, and suitably penalizing, the activities of sellers and buyers of sex, are handled by the Chinese police, with only serious cases, such as those relating to the organization of prostitution, forced prostitution, and trafficking in women and children, being handled through the courts and criminal justice system (Jeffreys 2004: 138-49) . Hence, the emerging body of Chinese prostitution law can be technically described as abolitionist rather than prohibitionist, in that it aims to criminalize thirdparty involvement in the running of prostitution businesses, as opposed to first-party participation in the prostitution transaction per se (ibid.).
The PRC's legally articulated commitment to abolishing the prostitution industry owes much to the history of the Chinese revolution. Along with its assumption of political power in 1949, the Chinese Communist Party (CCP) embarked upon a series of campaigns that purportedly eradicated prostitution from the mainland by the late 1950s (ibid.: 96). The extraordinary nature of this feat, irrespective of its actual validity, meant that the eradication of prostitution was (and still is) vaunted as one of the major accomplishments of the new regime. Indeed, a Chinese government white paper describes it as effecting an 'earth-shaking historic change in the social status and condition of women' ('Historic liberation of Chinese women' 2000). Following
Engels ([1884] 1972) , the early CCP viewed the institution of prostitution as an expression of the exploited and denigrated position of women under capitalism-patriarchy, and therefore as incompatible with the desired goals of building socialism and establishing more equitable sociosexual relations. Since the early 1980s, however, along with the shift from a planned to a market economy, governmental authorities in China have acknowledged that the phenomenon of prostitution has not only reappeared on the mainland, it also constitutes a widespread and growing problem. In fact, it is now considered that the introduction of new laws and regulatory measures has failed to curb the prostitution business, especially its proliferation in diverse forms throughout China's new and burgeoning hospitality and service industry (Jeffreys 2004: 96-102) .
The Li Ning case, or the 'Nanjing same-sex prostitution case' as it has become known, thus achieved notoriety as the first widely publicized conviction for organized male-male prostitution in the history of the PRC. Principles', states that: [a]ny act deemed by explicit stipulations of law as a crime is to be convicted and given punishment by law and any act that no explicit stipulations of law deems a crime is not be to be convicted or given punishment'. Chen therefore concluded that the charges against Li Ning should be dismissed since it was impossible to say that he had committed a crime legally (Liu Yaping 2004) Second, Chen Yi drew on the popular (liberal) argument that the prostitution transaction is a private transaction that occurs between consenting adults and therefore should not be subjected Finally, Chen Yi concluded that there was insufficient evidence to tie Li Ning to the seven counts of organizing prostitution that had been laid against him (Zong and Yang 2004 ).
According to Chen, the charges were based on oral testimonies and insubstantial evidence. The
Qinghuai police had built their case around the testimonies provided by several young men who had 'worked' in the Zhengqi Bar and who were thus keen to displace legal attention away from their own activities and towards Li Ning. Concomitantly, Chen maintained that the charges and associated profits that were laid against Li could neither be proved to be the direct product of his actions nor his sole responsibility. Given that Li's alleged 'accomplices' had absconded, he claimed that Li Ning was being held responsible in an exclusive fashion for the criminal actions of other people. Chen therefore concluded that there was insufficient evidence to tie Li Ning to the seven counts of organizing prostitution that had been laid against him (ibid.).
In sentencing Li Ning to eight years jail and a fine of 60,000 yuan for organizing male-male prostitution services in a recreational business enterprise, the court clearly disagreed with Chen's defence. This sentence was meted on the grounds that the Chinese criminal code may not contain any explicit regulations regarding the handling of same-sex prostitution, but it proscribes the act of organizing, inducing, introducing, facilitating, or forcing, another person to engage in prostitution (Xiao and Qin 2004) . In other words, Li Ning's conviction turned on the contention that the body of Chinese prostitution law is non-gender specific and hence covers the facilitation of prostitution practices between members of the opposite or same sex, irrespective of historical and legal precedent. The court further determined that the case should not be handled in a lenient manner, i.e., according to the Chinese system of administrative sanctions as opposed to the penal code, because Li Ning's refusal to admit his guilt, in keeping with the fault-based orientation of Chinese law, indicated that he felt no remorse and refused to admit any responsibility for the consequences of his actions (ibid.).
Despite the closed nature of Li Ning's trial, the handing down of this sentence generated widespread public debate. Lawyers and legal scholars, in particular, entered into a mediainduced debate about Li's conviction, one that raised questions about the PRC's proclaimed shift to a 'rule of law' and associated conceptions of due legal process and individual and sexual rights (Guo Xiaofei 2004) . Accordingly, the next section of this paper examines the broader legal debate that was generated by Li's conviction.
Debating the legal implications of China's first same-sex prostitution case
Legal commentators who dispute Li Ning's conviction insist that it was both unlawful and unconstitutional to try him; hence, the court proceedings demonstrate the PRC's lack of regard vis-à-vis the protection and promotion of individual rights, particularly those of participants in same-sex sexual behaviours (Yao Zixu (n.d.) ). The basic contention here, in keeping with Chen
Yi's defence, is that the Chinese criminal code may adopt gender-neutral language in stating that the organization and facilitation of prostitution is a crime, but it makes no explicit reference to the subject of same-sex prostitution (Articles 358-9, Criminal Law of the PRC, 1997) . This consideration, taken in conjunction with the elimination of the use of precedent as stipulated in Article 3 of the penal code, indicates that the act of providing same-sex commercial sexual services cannot be construed as a criminal offence, because there is no explicit reference to this offence in Chinese law (Wei 2004; Yao Zixu (n.d.) ). Critics further aver that, if the use of precedent is considered to be acceptable legal practice, then, the case should have been dismissed outright. This is because, in November 1998, a case relating to the organization of homosocial prostitution in a teahouse in Chengdu City, Sichuan Province, was dismissed on the grounds that there was no legal basis to deal with the phenomenon of same-sex prostitution in Chinese law ; see also 'China: law faces sex problems-Sichuan teahouse case' 1999).
Critics of Li Ning's conviction also maintain that the case proceedings underscore the PRC's failure to adopt a 'rule of law' by demonstrating that individuals are denied the right to a fair trial. Accusations of unfair proceedings relate to the practice of law-enforcement agencies appealing to higher authorities for instructions on individual cases, thereby allegedly compromising both the defendant's right of appeal and the impartiality and independence of the different levels that make up China's legal system (Wei 2004; Yang Tao (n.d.) ). In Li Ning's case, critics contend that his conviction resulted from the NPC's oral response to requests for advice on how to proceed with the case from lower-level law-enforcement agencies. As they argue, the oral nature of that response, combined with the fact that the NPC is a legislative and not a judiciary body, suggests that Li Ning's conviction was based on the non-verifiable and subjective opinions of an unspecified body of the NPC rather than on the basis of the implicitly impartial and objective letter of the law (ibid.). In short, critics maintain that the NPC's reply not only effectively rendered Li Ning's defence null and void, but also compromised the desired independence of the lower-levels of China's legal system, by giving 'higher authorities' the power to determine how a specific case, as opposed to generalized legal norms, should be handled (Wei 2004 ).
Critics of Li Ning's conviction further claim that the severity of his sentence demonstrates that the Chinese legal system, akin to the general public, is homophobic (Guo Xiaofei 2004) . The basic argument here is that eight years imprisonment is a harsh punishment for the act of facilitating and organizing prostitution, particularly when those acts are viewed as consensual.
Hence, Li was sentenced on the basis of social distaste for homosexual behaviour, that is, for failing to conform to heterosexual norms. According to critics of Li Ning's conviction, the Chinese public and Chinese law enforcement agencies are uninformed about the subject of homosexuality, and not only look upon same-sex sexual acts with repugnance, but also blame participants in same-sex sexual practices for the spread of HIVS/AIDS in China today (ibid.).
The severity of Li's sentence is thus taken as evidence of the perceived failure of the Chinese Government to protect and promote both individual rights and the rights of sexual minorities.
Conversely, other legal commentators proved keen not only to establish the legality of Li Ning's conviction, but also to demonstrate that arguments alleging that he was sentenced for being 'a Supporters of Li Ning's conviction further emphasize that Chinese law may be opposed to the organization of prostitution, but it is certainly not 'anti-gay', by arguing that the conviction flowed from adherence to correct legal procedure. As they argue, the use of precedent in Li
Ning's case was entirely appropriate. The Chinese criminal code may not make any explicit reference to the subject of same-sex prostitution. It may also be the case that common law and common-sense are gendered, in that a prostitute is assumed to be a woman who exchanges sex with men for money or financial recompense (Wei 2004) . However, the spirit of the law clearly opposes the organization of prostitution in any form since chapter six of the penal code bans the organization and facilitation of 'others' (taren) to engage in prostitution as crime that obstructs the correct administration of public order, and hence as something that constitutes a social harm.
Furthermore, the clearest existing instruction on same-sex prostitution in the Chinese legal system to date, namely, the 2001 'Reply from the Ministry of Public Security on how to define and handle the exchange of same-sex sexual conduct for money or property', explicitly states that those who offer and/or buy transient sexual relations, whether between members of the opposite and/or same sex, for money or property as the medium of exchange, including the provision of oral sex, hand-jobs, anal sex, and so forth, should be treated as engaging in prostitution and handled according to the law ('Gonganbu guanyu dui tongxing zhijian yi qiancai wei meijie de xingxingwei dingxing chuli wenti de pifu' 2001). 4 In short, this instruction suggests that the organization of same-sex prostitution should be handled in precisely the same manner as heterosexual prostitution. Consequently, upholders of Li Ning's conviction maintain that he was sentenced in keeping with correct legal procedure, since the case does not concern a new type of crime that requires specific legislation (Guo Xiaofei 2004; Yao Zixu (n.d.) .
Moreover, the fact that the case was referred to the NPC may highlight the failure of lower-level courts to understand and apply the law, but it cannot be used to exculpate Li Ning from criminal responsibility.
Although legal commentators continue to debate whether the organization of homosocial prostitution can be considered a crime or not, the NPC's reply on the Li Ning case effectively gave the Chinese police the 'green light' with regard to law enforcement. Media coverage of Li Ning's conviction was soon followed by discussions of similar cases in the Chinese media. On
May 2004, in what was described as the first case of organized male-male prostitution in
China's northeastern province of Jilin, the Nanguan District People's Court in Changchun City sentenced Ren Guohui, Song Shuang, and Na Yan, respectively, to 13 years imprisonment and a fine of 20,000 yuan, six and half years imprisonment and a fine of 10,000 yuan, and to six years imprisonment and a fine of 10,000 yuan, for recruiting young men to provide commercial male-male sexual services in recreational venues, such as hotels, saunas and bathhouses ). Ren received a harsher sentence for the additional crime of drugging and robbing a person whom he had met during the course of these activities (ibid.). as the springboard for a more extended discussion of issues pertaining to male-male prostitution and homosexuality in China more generally, and it is to an examination of these issues that I now turn.
Debating the social implications of male-male prostitution in the PRC
As with most discussions of prostitution in Western societies, media coverage of China's 'first same-sex prostitution case' generated broader debate based on the standard anthropological-cum- argument here is that, unlike 'the West', homosexuals in China are not forced into 'the closet' by morally based religious proscriptions on same-sex sexual behaviours, and hence by social and self-internalized conceptions of guilt. Rather, they are constrained by the traditional Chinese expectation that everyone ultimately will enter into a monogamous heterosexual marital arrangement for the purposes of reproduction (Rubin 2003) .
This perceived absence of moral taint arguably is reflected in the ambiguous status of homosexuality in Chinese law. As many commentators note, the increasingly tolerant legal attitude to homosexuality in China today is indicated by the fact that reference to 'hooliganism', an umbrella term that formerly was applied to men arrested while cruising for sex in public toilet blocks and parks, was removed from the 1997 criminal code; and, in March-April 2001, the Chinese Psychiatry Association removed homosexuality from its list of mental illnesses (Gao Feng 2003) . These shifts are viewed as confirming a step taken by the Chinese Ministry of Public Security, which effectively declared homosexuality a private, not legal, concern in 1992, when it denied a father's request that the police arrest his daughter and her lesbian lover for cohabitation, arguing that the police had no cause to intervene, since China has no laws on homosexuality (ibid.; Gong 2003) . Adding to these perceived signs of growing toleration and progressive 'civilizational' advancement, many commentators contend that the so-called former taboo on public discussions of sex and sexuality in China has been abandoned in favour of informed academic debate and the open provision of courses on gay and gender studies in Chinese universities. 5 Hence, media commentators often draw on the work of recognized academics to imply that the provision of information about male-male prostitution is not about acquiring a voyeuristic readership or selling sex in a different form; rather, it is about guiding the public in terms of promoting increased tolerance through understanding of same-sex sexual behaviours (Fu 2004) .
The subject of homosocial prostitution, however, occupies a problematic position in this generalized rendition of the PRC as a country that is joining an idealized conception of Euramerica in terms of viewing homosexuality as a legitimate and natural expression of human sexuality. On the one hand, media commentators draw on recent studies to indicate that the majority of self-identified homosexuals in China still enter into heterosexual marital arrangements in order to fulfill their filial obligations, i.e., to produce an heir (McDonald 2005;  see also Gong 2003; Zhang Beichuan et al. 2000a; Zhang Beichuan et al. 2000b) . And, given the general understanding in China that sex is a natural desire that requires an outlet (Yao Zixi (n.d.)), the existence of male-male prostitution is implicitly posited as an inevitable consequence of China's continued adherence to a traditional family system. Viewed in this context, the existence of male-male prostitution is presented as inevitable but still undesirable, with the most pressing problem being construed as the form in which male-male commercial sexual services occur. Put simply, the provision of public and promiscuous commercial sex in bathhouses, saunas, health centres, and so forth, is looked upon with moral disapproval, whereas the recent shift to more discreet forms of male-male commercial sexual services, in the form of using the internet and mobile phone technology to advertise services and arrange meetings with clients, is viewed as less public and therefore potentially more acceptable (Fu 2004; see also Freund 2001; Langfitt 2000) .
On the other hand, it appears that members of China's homosexual community and concerned academics both view sellers of male-male commercial sexual services as problematic in various ways. In 'Qualities of desire: imagining gay identities in China', Lisa Rofel (1999: 451-74) draws on interviews with self-identified gay men in Beijing to argue that members of China's emerging gay community view the existence of 'money boys' with considerable anxiety. As Rofel (1999: 466) While drawing on concerns over high-risk sexual behaviours to advocate stricter legal controls over homosocial prostitution, Chinese law enforcement authorities insist that they are not opposed to homosexuality; they are simply against the organization of commercial sexual services (Xiao and Qing 2004; Yao Zixi (n.d.) ' 2003) . The general contention here is that the rights of homosexuals as citizens will be guaranteed by legalizing same-sex marriage, by legislating against the existence of 'money boys', and by specifying in law that the rape of men by men and the forced prostitution of men are criminal offences (ibid.). These arguments However, an examination of the public debate surrounding Li Ning's conviction for organizing male-male prostitution indicates that the relationship between sex and government in contemporary China cannot be characterized as marked by straightforward repression, official homophobia, and a corollary refusal to embrace the rights, and accompanying legal strategies, that are associated with progressive, liberal sexual politics.
Although more localized struggles for improvements in the status of China's homosexual community are required, an examination of the debate surrounding Li Ning's conviction suggests that discussions of homosexuality in the PRC turn on what Lisa Rofel (1999: 464) describes as 'an economy of sex and sociality that is distinct from an economy of the closet'. In Rofel's words, 'the visions of many Chinese gay men in China about what it means to be gay are certainly connected to the knowledge that gay people exist all over the world', but 'these men do not simply imagine a global community of horizontal comradeship' (ibid.: 470). Imaginings of gay identity in the PRC are both constrained and enabled by the fact that being homosexual is not understood in terms of an inherent yet repressed identity, or 'the existence within the self of a separate sexual domain that is a constitutive principle of the self' (ibid.: 464). Instead, homosexual identification is negotiated within conceptions of 'face' and 'status' that continue to invoke both the family and the nation as forces that are constitutive of one's social being. To the extent that this characterization is apposite, the queer rendition of promiscuous and commercial homosocial sex as rightful expressions of a transgressive consumer lifestyle is unlikely to receive much support in China.
